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STATEMENT OF ISSUES 


In this prosecution for unauthorized use of motor ve- 
hicle, the jury, after retiring under standard instructions, 
asked the Court: "If it is not proven that the defendant 
took the car, would 'possession' mean guilty?" In view of 
the jury’s apparent confusion, counsel, pursuant to Rule 30, 


F.R. Crim. P., requested a specific instruction ,consistent 


with the theory of the defense ,emphasizing that the Govern- 


ment must prove beyond a2 reasonable doubt that at the time 
appellant was in possession of the car he knew he lacked the 
consent of the owner. The trial judge denied counsel's re- 
quest and repeated the standard instructions as to the ele- 
ments of the offense and the inference which may be drawn 
from unsatisfactorily explained possession of recently stolen 


property. The following issue is presented: 


Was it error for the trial judge to deny counsel's re- 
quest for a specific instruction, consistent with the theory 
of the defense, on the "knowledge" element of the offense in 
response to the jury's inquiry and instead merely to reread 
portions of the original charge, which portions had left the 


jury confused in the first instance? 
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Appeal from the United States District Court 
for the District of Columbia) 


BRIEF FOR APPELLANT 


REFERENCES TO RULINGS 
This case, which has not heretofore been before this Court, 
was tried to a jury and the district judge did aries or deliver 
an opinion. 
STATEMENT OF THE CASE 
On December 9, 1968, a grand jury returned a sitigile count 


indictment charging appellant with unauthorized use of a motor 


vehicle (D.C. Code §22-2204). Appellant had been arrested while 


driving the automobile in question three days after it had 


been reported missing. 


On March 24-25, 1969, appellant stood trial before Judge 
Green anda jury. On March 25, 1969, the jury returned a ver- 
dict of guilty, and on May 16, 1969, appellant was sentenced 
to from 20 to 60 months' imprisonment, A timely notice of ap- 
peal was filed on May 19, 1969 and appellant was granted leave 
to proceed in forma pauperis. This Court has jurisdiction pur- 


suant to 28 U.S.C. 


At trial, the Government called the owner of the car, Mr. 
Halliday, and the two arresting officers, Patrolmen Dye and 


Probes. 


Mr. Halliday testified that at about 11:00 A.M. on Sunday, 
October 20, 1968, he parked his car at a parking lot across the 
street from the church which he attended. (tr. +/16). Although 
at that hour the parking lot was "normally . . . unattended" 
(Tr. 17), that morning "[t]here was somebody there, an attend- 
ant directing traffic and apparently tending the lot." (Tr. 16). 


The "attendant" directed Mr. Halliday "to leave the keys in the 


car." (Tr. 17). 


1/ The abbreviation "Tr." refers to the trial transcript. 
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Mr. Halliday returned to the parking lot "about ninety minutes 


later" to find that "the car was gone." (Tr. 16). He testified 
that he had not given anyone permission to operate his car that 


day. (Tr. 18). 


The Government next called Officer Dye. He testified that 
three days later, on October 23, 1968, he and his partner, Officer 
Probes, were traveling west on "U'' Street when they spotted the 
Halliday car (Tr. 26); they made a U-turn and "got behind the car 
which was following another police car" (Tr. 26); approached the 
car when it stopped for a red light (Tr. 26); and asked the driver, 
who was subsequently identified as appellant, for "his driver's 
license and registration." (Tr. 26). Appellant did not have a 
driver's license and was "placed under arrest for driving without 
a ee oe 27). Meanwhile, the officers checked to determine 
if the car was still listed as having been stolen (rr. 26-27), and, 


upon being advised over their police radio that it was, they placed 


appellant under arrest on the instant charge as well. (Tr. 27). 


On cross-examination Officer Dye testified that appellant, 


upon being advised that the car he was driving had been reported as 


_2/ The charge of driving without a permit resulted in a separate 
prosecution in the District of Columbia Court of General Sessions. 
Appellant pled guilty to that charge and was sentenced to 90 days' 
imprisonment. (Tr. 42). 


stolen, told the officers that he had borrowed the car from 

a friend whom he was unable to identify. (Tr. 28-29). Officer 
Dye acknowledged that appellant's purported statement was not 
mentioned in either of the two contemporaneous police reports 
which he and Officer Probes had prepared (Tr. 32,33); that he 
could not remember whether he mentioned the statement during 
his Grand Jury testimony (Tr. 36); that for the last two months 
of 1968 he had averaged two or three similar arrests a week; 
and that "[i]n most cases they [defendants] do say that they 


had -- that some friend unknown loaned him the car." (Tr. 32). 


The Government's last witness was Officer Probes, who tes- 
tified along the same lines as Officer Dye. (Tr. 39-44). After 


his testimony, the Government rested. (Tr. 47). 


Appellant took the stand in his own behalf and explained 
how he came to be found driving Mr. Halliday's car. He testi- 


fied that he had spent that afternoon at a pool room at 14th 


and "U" Streets (Tr. 48), and while there he met an acquain- 


tance whom he knew as Eddie McIntyre. (Tr. 48). Eddie told 
him he had a friend who wanted to take a transmission out of 
one car and put it into another (Tr. 48), and Eddie's friend 
offered him $100 to change the transmission. (Tr. 49). They 


all went to appellant's apartment to pick up his tools (Tr. 


49), and then to 1430 Fairmont Street to sick en the car. 

(Tr. 49). Eddie's friend gave him the keys to the car and 
told appellant to follow him to Alabama Reco (Tr. 49-50). 
While following Eddie's friend, who was driving another car, 
he was stopped by two policemen at Fifteenth and "U" Streets 
and placed under arrest (Tr. 50), at which time Eddie's friend 


drove away. (Tr. 51, 57). 


Appellant further testified that he did not know the car 
he was driving was owned by Mr. Halliday (Tr. 52); that he did 
not know the car was stolen (Tr. 52); and that Eddie's friend 
was "Supposed to own both of the cars." (Tr. 55). Appellant 


also stated that his testimony was the same as that which he 


told the arresting officers. (Tr. 60). The defense rested, 


(Tr. 62). 


On rebuttal, the Government again called the arresting of- 


ficers, who testified that they did not recall appellant having 


so explained the matter. (Tr. 63, 67). 


Thereafter, the jury was charged and retired to deliberate, 


After deliberating for a while, the jury addressed a question to 


the trial judge and the following colloquy occurred: 


=s= 


THE COURT: Gentlemen, we have a question from 
the jury and it says, "Re: Grand Jury Indictment. If 
it is) not proven that the defendant took the car 
would 'possession' mean guilty." 


The Court expects to simply give them the unauthor- 
ized luse of a motor vehicle, the elements of which are 
to be proven and the inference of possession. 


MR. DICKSTEIN: Your Honor, since the matter would 
rather clearly appear to depend upon the fourth element 
in the standard instructions; that is, at the time he 
had possession of the vehicle he was cognizant of the 
fact that he was driving it without the authorization 
of the owner, I think, perhaps, some special emphasis 
should be placed upon that element of the instruction. 


THE COURT: The unauthorized use essentials says 
that he did so without the consent of the owner; that 
he knew that he did so without the consent of the owner, 
and it is not necessary that he have stolen it or have 
had specific intent to steal it. 


MR. DICKSTEIN: I understand that, Your Honor, but 
the question from the jury-- 


THE COURT: The Court will give it all without em- 
phasis; that is, the unauthorized use of a motor ve- 
hicle and the inferences with regard to possession of 
recently stolen property. 


MR. DICKSTEIN: I was concerned. with the phrasing of 
the question, Your Honor, that the jury might be of the 
view ‘that if he was in possession of an automobile which 
was proven to be stolen, that constituted adequate proof 
of all of the essentials of unauthorized use of a ve- 
hicle, whereas in fact it does not; that is why I thought 
the Court should emphasize the fourth element. 


THE COURT: It is not necessary that the defendant 
have stolen the vehicle or have had specific intent to 
steal it. It is also part of the instruction, 


MR. DICKSTEIN: That's correct, Your Honor; I am aware 
of it. 


THE COURT: So, I do not know of any other proper 
way to again instruct this jury or answer this ques- 
tion. I will not give them anything new; I will sim- 
ply read these two provisions again. 


3/ 
MR. DICKSTEIN: Very well, Your Honor. (S. Tr. 2-3) 


After receiving the supplemental charge, the jury again 
| 
retired to deliberate, and very soon thereafter returned a 


verdict of "Guilty as Charged." 


ARGUMENT 


Appellant testified in his own behalf and admitted being 
in possession of Mr. Halliday's car at the time of his arrest. 
His defense was that he did not know that the 2 was stolen 
(Tr. 52); that he had permission to operate the car from the 
person he believed to be the owner (Tr. 55, 56); and that the 
owner was going to give him $100 to change a Sraneeiseiion from 
one car to another (Tr. 49, 58). 

Thus, the case as it went to the jury presented a simple, 
narrow question of fact as to whether apelin knew he did 


| 
not have the owner's consent to operate the car. As to proof 


of this element beyond a reasonable doubt, the} Government re- 
3/ The abbreviation "S. Tr." refers to the supplemental tran- 


script of proceedings held on the afternoon of, March 25, 1969, 


which was filed with this Court on December 16, 1969, 


=I 


lied solely on the inference which may be drawn from unsatis- 


4 
factorily explained possession of recently stolen property.~ 


THE TRIAL JUDGE ERRED IN DENYING COUNSEL'S 
REQUEST FOR A SPECIFIC SUPPLEMENTAL IN- 
STRUCTION ON THE "KNOWLEDGE" ELEMENT OF THE 


OFFENSE IN RESPONSE TO THE JURY'S QUESTION 

The jury's question to the Court clearly indicated that 
it was confused as to application of the inference which may 
be drawn from possession of recently stolen property to the 
elements of this offense. That confusion could have been 
eliminated by a supplemental instruction which focused on the 
requirement that the Government must prove beyond a reasonable 
doubt that appellant knew he lacked consent of the owner to 
operate the car, and that the jury could so infer if it con- 
cluded that appellant had not satisfactorily explained his 
possession of the stolen car. Pursuant to Rule 30, F.R. Crim. 


P., counsel requested such a charge. It was error for the 


4/  O£ course, if this inference standing alone did not sat- 
isfy the criminal "reasonable doubt" standard for proof of this 
essential element of the offense, appellant's conviction would 
have to be reversed for insufficiency of evidence. Compare 
Thompson v. City of Louisville, 362 U.S. 299 (1960) with Leary 
v. United States, 395 U.S.6,36, n. 64 (1969), and United States 
v. Adams, 293 F.Supp. 776, 783, 784 (1968). But see Johnson v. 
United States, 121 U.S. App. D.C. 19, 347 F.2d 803 (1965), Wood 
v. United States, 120 U.S. App. D.C. 163, 344 F.2d 548 (1965); 
and Smith v. United States, 123 U.S. App. D.C. 259, 359 F.2d 
243 (1967). 
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| 
Court to deny that request on the ground that "I do not know 


of any other proper way to again instruct this jury or answer 


this question. I will simply reread these provisions again." 


(S. Tr. 3). 
| 


| 
It is settled law in this Circuit that "a defendant is 


entitled to an instruction on any issue fairly raised by the 
evidence, whether or not consistent with the defendant's tes- 
timony or the defense trial theory," Womack v. United States, 
119 U.S. App. D.C. 40, 336 F.2d 959 (1964); Belton v. United 


5/ 
States, 127 U.S. App. D.C. 201, 382 F.2d 150, 155 (1967) .~ 
Here, the instruction sought by counsel was entirely consis- 


tent with the "defense trial theory," and was specifically 


pertinent to that area of the adjudication in which the jury 


Kae ; : | 
indicated its confusion. 


Although it could be argued that the supplemental instruc- 
tion given by the trial judge contained words and phrases which, 
in isolation, were responsive to the jury's inquiry, the Court's 

| 


mere reiteration of that which had confused the jury in the first 
| 


57 Accord: Perez v. United States, 297 F.2d 12, 15-16 (9th 
Cir. 1961); Sparrow v. United States, 402 F.2d 826, 828 (10th 
Cir. 1968); United States v. Fellabaum, 408 F.2d 220, 227 (7th 
Cir. 1969); Gay v. United States, 408 F.2d 923, 927 (8th Cir. 
1969); United States v. O'Connor, 237 F.2d 466; 474 (2d Cir. 
1956); Marson v. United States, 203 F.2d 904, 912 (6th Cir.1953); 
Walker v. United States, 301 F.2d 94, 98 (Sth Cir. 1962). 
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instance was hardly an adequate response. ''The charge to which 
[defendant] is entitled, upon proper request, in such circum- 
stances is one which precisely and specifically, rather than 
merely generally or abstractly, points to [defendant's] theory 

of defense. Cr. United States v. Indiana Trailer Corp., 226 

F.2d 595, 598 (7th Cir. 1955); Apel v. United States, 247 F.2d 
277 (8th Cir. 1951)." Perez v. United States, 297 F.2d 12, 16 
(9th Cir. 1961). It is for this reason that a trial judge should 
exercise "special care’’ in framing supplemental instructions if 
prejudice to the defendant is to be avoided. Powell v. United 
States, 347 F.2d 156, 158, n. 3 (9th Cir. 1965). In Powell, the . 
jury's ingviry showed that the initial charge had left it con- 


fused. The court there held that "[a] rereading [of a portion] 


of that charge which was not clearly responsive to the jury's 


inquiry could scarcely have clarified the matter in the jurors' 
minds. Clear error occurred, requiring reversal.'"' Powell, supra 


347 F.2d at 158. 


Moreover, as the jury's question here was susceptible of 
a yes or no answer, simple reiteration of a portion of the earlieyx 
charge was an abdication of judicial responsibility. A jury of 
one's peers "is supposed to safeguard our institution of fair tri 


by insuring impartiality. But of what value is an open mind, if 


it does not know, with clear delineation, the issue upon 
| 


which it is to pass judgment?" Williams v. United States, 


79 U.S. App. D.C. 299, 131 F.2d 21, 23 (1942). In Bollen- 
bach v. United States, 326 U.S. 607, 612-613 (1946), the 


Court stated: 


"Discharge of the jury's responsibility for 
drawing appropriate conclusions from the tes- 
timony depended on discharge of the judge's 
responsibility to give the jury the required 
guidance by a lucid statement of the relevant 
legal criteria. When a jury makes explicit its 
difficulties a trial judge should clear them 
away with concrete accuracy." 

| 

| 


Counsel's request for a supplemental instruction di- 
| 
rectly responsive to the jury's inquiry would have cleared 
away the jury's confusion with "concrete accuracy." Denial 


of that request was error. 
CONCLUS ION 


By reason of the foregoing, the judgment of conviction 


should be reversed and the case remanded for a new trial. 


Respectfully submitted, 


WARREN BELMAR | 
1819 H Street, N. W. 
Washington, D.C. 20006 


Attorney for Appellant 
(Appointed by the Court) 
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I 
The cases cited by the Government hold that a trial judge 


does not commit error by "limiting reinstruction to a direct 


response to the jury's request.” United States v. Wharton, 


D.C.Cir. No. 22,433, decided January 5, 1970, slip op. at 5-6, 
n.5. We agree. However, those cases do not hold, as the Gov- 
ernment contends, that reinstruction in general terms in response 
to a specific inquiry from the jury, over counsel's request for 


a specific instruction, is not error. Indeed, they imply the 
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contrary, and the cases we have cited in our brief hold the 


contrary. (Brief 9-11). 


II 

There is no support in the record for the Government 's 
assertions that the trial judge "clearly considered” that a 
supplemental instruction emphasizing only one of the elements of 
the offense would have been "confusing to the jury," and that 
“out of an overabundance of caution" the trial judge read the 
entire instruction. The trial judge gave her own explanation for 
her denial of counsel's request for a specific response to the 
jury's inquiry. It was: "I do not know of any other proper 
way to again instruct this jury or answer this question. I will 


not give them anything new; I will simply read these two pro- 


visions again." (S.Tr.3). 
Conclusion 
By reason of the foregoing, the judgment of conviction 
should be reversed and the case remanded for a new trial. 
Respectfully submitted, 
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Attorney for Appellant 
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